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I. INTRODUCTION AND SUMMARY OF CONCLUSION
A. Issue*
Over the approximately 30 years since the alleged commission of war crimes in
Cambodia between 1975 and 1979, in the absence of satisfactory government action
many national and international agencies and countries have nonetheless gathered
evidence or carried out their own investigations. Now that the United Nation’s sanctioned
Extraordinary Chambers in the Courts of Cambodia (“ECCC”) is beginning its work,
these materials will constitute the basis for formal investigations that will have to adhere
to international standards. Jurisprudence in the international tribunals, and in domestic
jurisdictions, can help the Prosecution develop its case and refute anticipated evidentiary
challenges regarding three interrelated issues. After a summary of background
information, Part III A of this memorandum will address the problem of hearsay evidence
in the ECCC by looking at how other international criminal tribunals have dealt with the
matter. Second, Part III B of this memorandum will focus on international jurisprudence
relating to documentary evidence. Finally, Part III C of this memorandum looks at the
challenges and jurisprudence concerning forensic evidence at the international tribunals.
B. Summary of Conclusions
1. International jurisprudence generally allows for the admission of hearsay
evidence. Still, it may be advantageous for the prosecution to refrain from
relying on such evidence in circumstances where other less questionable
forms of evidence are available.
Hearsay evidence has been readily admitted in most historical trials. While such
evidence was accepted, it was done with caution. Hearsay was not given the same weight
as other more solid evidence. In modern trials, the practice of admitting hearsay evidence

1

continues.1 According to the ICTY, the admissibility of hearsay evidence has been
definitively established, as “it is well settled that hearsay evidence is admissible in the
practice of the Tribunal.”2 Hearsay evidence can, however, be a blessing in disguise for
opposing counsel. Hearsay is frequently weak in nature. When opposing counsel is able
to discredit weak hearsay, often times other stronger sources evidence simultaneously
lose credibility.
2. Documentary evidence is of great importance in international criminal
trials. Written statements, including those by deceased witnesses, can be
used in lieu of oral evidence. While the tribunals have flexibility
regarding admissibility, prosecutorial challenges will likely arise absent
corroboration.
Historical and modern tribunals have relied heavily on written statements in place
of live testimony. Such reliance is the result of live evidence being difficult or
impossible to obtain; and efforts to expedite trials. Here, the ECCC is likely to encounter
difficulty in obtaining live testimony because of the time that has lapsed since the
commission of crimes.

* Issue: Evidentiary challenges: Given the elapse of approximately 30 years since the alleged commission
of crimes, many national and international agencies and countries have already gathered evidence or carried
out their own investigations. These materials will constitute the basis for formal investigations that will
have to adhere to standards acceptable to the courts established to try the accused. Discuss the evidentiary
problems that can be raised by Defense counsel. Discuss jurisprudence in the international tribunals, and in
domestic jurisdictions, that will help the Prosecutor develop its case. As many eyewitnesses will have died
already, hearsay evidence could become an important feature of the evidence used before the Extraordinary
Chambers. Further, the elapsing of 30 years will also significantly affect the reliability of much of the
testimonial evidence. This hearsay evidence may take the form of documents or formal statements. Discuss
the international jurisprudence regarding hearsay evidence. Forensic evidence plays a prominent role in the
prosecution of crimes against humanity and genocide, as exemplified by the experiences in East Timor, the
ICTY and the ICTR. What are some of the challenges concerning forensic evidence? Discuss the
jurisprudence concerning forensic evidence at the international tribunals.
1

See Prosecutor v. Du [Tadic], Opinion and Judgment, IT-94-1-T (ICTY May 7, 1997), Prosecutor v.
Blasic, Appeals Chamber Judgment on the Request of the Republic of Croatia for Review, IT-95-14 (ICTY
Mar. 3, 2000), and Prosecutor v Aleksovski, Judgment, IT-95-14/1 (ICTY June 25, 1999). [Reproduced in
the accompanying notebook at Tab 19, 16, and 15.]
2

Aleksovski, supra note 1, at ¶ 15. [Reproduced in the accompanying notebook at Tab 15.]

2

International Criminal Tribunals tend to refrain from making rules governing the
use documentary evidence in place of oral testimony, because this leaves the tribunals
with more flexibility in determining what evidence to admit. It is also very unlikely that
any accused could ever be convicted solely on the basis of written statements in lieu of
oral testimony.3
3. Forensic evidence plays a prominent role in modern international
criminal tribunals by providing unequivocal corroboration to what could
otherwise be dubious evidence. The forensic evidence available to the
Cambodian Tribunal can be utilized to overcome prosecutorial challenges.
While witness testimony and other forms of evidence are of great importance,
accompanying forensic evidence can be key in assessing responsibility for the egregious
acts that took place in Cambodia from 1975 through 1979. Forensic tests can also
decipher war lies by determining whether graves contain bodies of civilians or those
legitimately killed in military action. Because the ECCC has investigated recently
discovered mass graves, which until then were untouched by humans and weather, there
is now hard evidence which should serve to corroborate and strengthen other forms of
evidence.4
II. FACTUAL BACKGROUND
Before proceeding to the legal analysis, it is necessary to discuss the background
surrounding the current state of evidence showing Khmer Rouge atrocities. Between
1975 and 1979, somewhere between 1.5 million and three million Cambodians were

3

MAY, RICHARD, AND MARIEKE WIERDA, INTERNATIONAL CRIMINAL EVIDENCE 210
(2002). [Reproduced in the accompanying notebook at Tab 31.]
4

Luke Hunk, A Friend of the Dead Ready for a Khmer Rouge Tribunal, World Politics Watch, Oct. 26,
2006, reproduced in 2 War Crimes Prosecution Watch n5, Oct. 30, 2006, available at
http://www.warcrimesprosecutionwatch.org. [Reproduced in the accompanying notebook at Tab 53.]

3

killed by the Khmer Rouge.5 The Khmer Rouge desired a completely sovereign and pure
Khmer nation, free of subjugation by foreign and class enemies.6 The regime sought to
obtain a “clean social system” in primarily two ways: the massive reorganization of the
economic and social structure of the country; and the persecution and physical
elimination of those elements of Cambodian society regarded as enemies of the new
system.7 The years of Democratic Kampuchea (Khmer Rouge rule) were marked by
human rights abuses on an immense scale; from the evacuation of cities and towns, to
forced labor communes with inhumane conditions, to targeted exterminations.8
The first priority of the Khmer Rouge, after taking power, was the forced
evacuation of the cities and towns of Cambodia. The leadership saw the cities as
breeding grounds of those who threatened their vision, and only regarded those who lived
in the countryside as true Cambodians.9 After relocating people from urban areas to
collective farms, forced labor was widespread. While the stated purpose of the Khmer
Rouge policy was to reform Cambodian society, what resulted were massive deaths
through executions, work exhaustion, illness, and starvation.
In addition to forced relocation and force labor, the radical plan implemented by
the Khmer Rouge included closing schools, hospitals and factories, abolishing banking,
finance and currency, outlawing all religions, confiscating all private property, and
5

RATNER, STEVEN, AND JASON ABRAMS, ACCOUNTABILITY FOR HUMAN RIGHTS
ATROCITIES IN INTERNATIONAL LAW 276 (2001). [Reproduced in the accompanying notebook at
Tab 32.]
6

Id., at 268.

7

Id., at 269.

8

Id., at 270-272.

9

Id., at 271.

4

singling out certain religious, ethnic, and social groups for elimination.10 Attempts to
turn Cambodia into a classless society resulted in the commission of atrocities, such as
torture and execution, on an immense scale. The Cambodian genocide finally ended with
the Vietnamese invasion of the country in 1979. Still, another decade passed before there
was finally peace in Cambodia.11
Under Vietnamese occupation, the People’s Revolutionary Tribunal was
constituted in Cambodia in 1979. It was here that the Khmer Rouge ruler, Pol Pot, and
his Deputy Prime Minister, Ieng Saryr, were tried in absentia for genocide and sentenced
to death.12 Numerous documents were produced as the basis for conducting the trial.
The documents contain the evidence gathered by investigators, such as statements of
witnesses, reports by government investigators of field investigations, and excerpts from
Khmer Rouge documents.13 This evidence used in the People’s Revolutionary Tribunal

10

Gregory Stanton, The Cambodian Genocide and International Law, Presentation at Yale Law School
(February 22, 1992). [Reproduced in the accompanying notebook at Tab 49.]

11

Peace finally came to Cambodia in 1991. In 1997, the Cambodian government formally asked the
United Nations to assist it in bringing to justice members of the Khmer Rouge for their atrocities from 1975
to 1979. Ratner, supra note 5,. at 280. [Reproduced in the accompanying notebook at Tab 32.]

12

DE NIKE, HOWARD, ET AL., GENOCIDE IN CAMBODIA: DOCUMENTS FROM THE TRIAL OF
POL POT AND LENG SARY i (2000). [Reproduced in the accompanying notebook at Tab 30.] Most
senior figures in the Khmer Rouge leadership, such Pol Pot (the Prime Minister), Ta Mok (Brother Number
Four), and Ke Pauk (a leading military commander), evaded punishment through death. One of their
surviving close colleagues, Kang Kek Ieu, also known as Comrade Duch, who ran the notorious S21 torture
camp, is in jail awaiting trial after being charged with genocide and crimes against humanity. If convicted,
Kang Kek Ieu and Pol Pot's other surviving henchmen and women will probably go to jail, a comfortable
existence in comparison with conditions imposed during Brother Number One's regime. Hunk, supra note
4. [Reproduced in the accompanying notebook at Tab 53.]

13

De Nike, supra note 10, at i. [Reproduced in the accompanying notebook at Tab 30.] Witness
statements prepared for the People’s Revolutionary Tribunal were typically written by a person identified
in the document as a secretary, rather than by the declarant personally. While the possibility cannot be
discounted that particular declarants may have embellished the facts to strengthen their denunciations, the
content of the statements overall is consistent with what is known about the Khmer Rouge period. Id., at
15.

5

will also be a likely source of evidence before today’s Cambodian Tribunal, as it shows
guilt of those most responsible.
One problem with the People’s Revolutionary Tribunal and the evidence gathered
before it regards the authority under which the tribunal operated. The proceeding in
Phnom Penh in 1979 operated under a “national license,” from a government lacking
universal recognition.14 Furthermore, in mid-1979 the Khmer Rouge still held substantial
territory, so many witnesses were probably afraid to offer evidence. The statements of
those who provided evidence were likely genuine given the scale of the atrocities
committed, but also may have been skewed by a desire to distance themselves from the
Khmer Rouge or to put themselves in good standing with the newly established People's
Republic of Kampuchea government, which was put into effect by the occupying
Vietnamese.15
While witness statements are an important form of evidence, documentation of
the atrocities by the perpetrators themselves would be invaluable to the ECCC if only
such evidence existed. Apart from the meticulous confessions kept in some of the torture
centers, the Khmer Rouge did not compile records of most of their actions.16
Documenting their actions was not prioritized as it was with Nazis, who documented
their operations with great efficiency and detail.17 The names of all the perpetrators and
victims will therefore never be known. Although Cambodians who survived the period
know what resulted from the policies of Democratic Kampuchea, the lack of record14

Id. ,at 20.

15

Id. ,at 15.

16

Ratner, supra note 5, at 275. [Reproduced in the accompanying notebook at Tab 32.]

17

Id.

6

keeping means that the assignment of criminal responsibility to Khmer Rouge leaders
will be plagued with difficult evidentiary questions.18
A. Evidentiary Problems Caused by the Lapse of Thirty Years
Due to the passing of thirty years since Khmer Rouge atrocities, many key
witnesses and many of the regime’s most senior leaders have died.19 Much potential
physical evidence has also been lost, destroyed, forgotten, or covered up.20 On the other
hand, the passing of thirty years has allowed for a great deal of evidence to be gathered.
Researchers, NGOs, and journalists have recorded hundreds of hours of interviews with
witnesses21 and have uncovered Khmer Rouge records from Tuol Sleng and other prison
and extermination sites.22 This information establishes the identities of some officials
responsible for some atrocities and establishes the knowledge of Khmer Rouge officials
at the highest levels.23 Still, the documentary evidence that directly implicates

18

Id., at 276.

19

Canadian Takes Key Role in Cambodian Tribunal, Embassy, June 28, 2005, available at
http://www.globalpolicy.org/intljustice/tribunals/cambodia/2006/0628canadianrole.htm. [Reproduced in
the accompanying notebook at Tab 47.]

20

Helen Jarvis and Nereida Cross, Cambodian Genocide Project, Documenting the Cambodian Genocide
on Multimedia, Presented at Yale Center for International and Area Studies (October 1, 1998), available at
http://www.yale.edu/cgp/documenting.html. [Reproduced in the accompanying notebook at Tab 50.]
For more on the challenges facing the ECCC as well as possible solutions to such challenges, see Justice
Initiatives, April 2006, available at www.globalpolicy.org. [Reproduced in the accompanying notebook at
Tab 40.]
21

The use of tape recorded and filmed evidence has been controversial in war crimes trials. For more
information on this topic, see Susan Twist, Evidence of Atrocities or Atrocious Use of Evidence: The
ControversialUse of Atrocity Film at Nuremberg, 26 Liverpool L.R. 267 (2005). [Reproduced in the
accompanying notebook at Tab 45.]

22

Ratner, supra note 5, at 325. It is important to note that the UN never produced any detailed study of the
atrocities, as the 1978 Human Rights Commission report was merely a compilation of information from
governments and NGO’s. Id. [Reproduced in the accompanying notebook at Tab 32.]

23

Id.

7

government officials for many atrocities appears lacking, necessitating heavy reliance on
witness testimony.24
1. The Role of NGOs in Gathering Evidence
A large amount of evidence and documentation has been accumulated over the
past thirty years, not only for historical purposes, but also in hope that a tribunal bringing
accountability to Cambodian War Criminal would become a reality.25 For both of the
reasons, Yale University established the Cambodian Genocide Program (“CGP”), in
1994. The purpose of the CGP is to help determine responsibility for the crimes of the
Pol Pot regime by providing documentation for research and rescuing evidence.26 Since
1994, Yale has archived the 100,000 page security policy of the defunct Khmer Rouge
regime, and compiled and published 22,000 biographic and bibliographic records and
over 6,000 photographs, along with documents, translations, maps, and an extensive list
of books and research papers on the atrocities.27 Furthermore, the CGP has established
an interactive Cambodian Geographic database, which includes data on Cambodia’s
13,000 villages, 158 prisons run by Pol Pot’s Khmer Rouge regime during 1975-1979;
and 309 mass-grave sites with an estimated total of 19,000 grave pits.28

24

Id. This was also the case with the Yugoslavia and Rwanda tribunal caseloads. Id.

25

Canadian, supra note 19. [Reproduced in the accompanying notebook at Tab 47.]

26

Cambodian Genocide Program, The Cambodian Genocide Program (2006), available at
http://www.yale.edu/cgp/ (hereafter “CGP”) and Jarvis, supra note 20. [Reproduced in the accompanying
notebook at Tab 46 and 50.]
27

CGP, supra note 26. [Reproduced in the accompanying notebook at Tab 46.]

28

Id. For more information on the Cambodian Genocide Project, see The Cambodian Genocide Program
1994-2001, Final Report to the U.S. Department of State, Bureau of Democracy and Human Rights.
[Reproduced in the accompanying notebook at Tab 56.]

8

In 1995, Yale’s CGP obtained a major collection of what could prove to be
valuable evidence, know as the “Renakse documents” or “the million documents.”
Rather than a million documents, this collection contains 10,000 documents bearing the
signatures or fingerprints of perhaps a million people.29 These documents are the result
of a government-established Research Committee which went around the country in
1982/83 to every province to gather evidence on what happened from 1975-1979.30
Most of the documents seem to be general statements or petitions appealing for the
United Nations to take action.31 Some include statements like “in our village or our
province so many people were killed and so many Buddhist wats were burned down,
schools were burned down,” giving rather general figures; but some of the statements
contain specifics, such as “in my family these people were killed on such and such
date.”32 There is a huge range in the individual importance and significance of the
documents. Nevertheless, the Renakse documents are an important collection that may
be an important source of evidence before the Cambodian Tribunal.
Other potentially valuable sources of evidence include the Documentation Center
of Cambodia (“DCC”), which was the largest depository of potentially useful written
evidence as of 2001.33 Similarly, government bodies, like the National Archives of

29

CGP, supra note 26 and Jarvis, supra note 20. [Reproduced in the accompanying notebook at Tab 46
and 50.]

30

Id. From 1983 until Yale’s CGP obtained the Renakse documents in 1995, they had been lying around in
boxes, never being analyzed or summarized. Id.

31

Jarvis, supra note 20. [Reproduced in the accompanying notebook at Tab 50.]

32

CGP, supra note 26 and Jarvis, supra note 20. [Reproduced in the accompanying notebook at Tab 46
and 50.]

33

Ratner, supra note 5, at 319. [Reproduced in the accompanying notebook at Tab 32.] The DCC is a
Phnom Penh-based NGO supported by foreign grants. Id. This central repository designed to receive and

9

Cambodia and various Ministries, hold much potential evidence and have already
provided the CGP’s Documentation Center with many such documents. The Tuol Sleng
Genocide Museum in Phnom Penh, the school that was used as the S-21 prison and
torture center, has also provided the CGP with a wealth of evidentiary material.34 What
is considered to be one of the CGP’s most valuable collections is the over 100,000 pages
of documents acquired from the Santebal, or Security Office, the nerve center of the
Khmer Rouge security apparatus.35 Documentation in the Santebal collection,
particularly those bearing handwriting and even signatures of officials, show that these
individuals were at least aware of, and in some cases directed the committal of specific
crimes.36
2. The Credibility of Evidence Already Gathered
A distinguishing feature of the CGP’s databases is that the source is cited for each
item of data (e.g. name, birthday, etc). Such citing establishes the authority of each item
of information and can aid in determining if different sources have given conflicting
information.37 Such built in measures, designed to strengthen the credibility of the
records, also aids the prosecution by making the available evidence more reliable.

record documents and other forms of evidence has been a key component of evidence preservation. For
more information in evidence preservation, see Ensuring Justice for Iraq: Evidence Preservation and Fair
Trials, Human Rights Watch, Sept, 2003, available at http://www.hrw.org/press/2003/09/iraq091203.html.
[Reproduced in the accompanying notebook at Tab 48.]
34

Jarvis, supra note 20. The Tuol Sleng Genocide Museum was established by the PRK government in
1979. Id. [Reproduced in the accompanying notebook at Tab 50.]

35

Id.

36

Id. For more information on the Tuol Sleng and Santebal archives, as well as which documents are likely
to figure prominently in the case against the Khmer Rouge, see George Chigas, Building a Case Against the
Khmer Rouge: Evidence from the Tuol Sleng and Santebal Archives, 4, Harv. Asia Q. (Winter 2000).
[Reproduced in the accompanying notebook at Tab 50 and 37]

37

Jarvis, supra note 20. [Reproduced in the accompanying notebook at Tab 50.]
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While the work of journalists and NGOs helps identify potential witnesses and
provides a general understanding of particular situations, their activities have at times
interfered with the work of the tribunals’ investigatory staff.38 When investigators take
formal or detailed statements from witnesses before the particular cases are ready for
development, later evidence-gathering can be polluted because it may confuse and annoy
witnesses and elicit contradictions that can prejudice cases.39 However, there is a
genuine risk that evidence will not be available later, for such reasons as witnesses
becoming elderly and physical evidence deteriorating.40
B. The Approach to Evidence Taken in National and International Criminal Trials
National evidentiary rules vary considerably. Still, the Anglo-American common
law system, known as the adversarial system, and the French civil law system, known as
the inquisitorial system, have both been influential on other national systems.41 One
notable difference between these two systems is that the common law trial relies on the
live witness, while the emphasis in civil law trial tends to be more on documentary
evidence.42
French law is particularly interesting to look at here, as the Cambodian legal
system developed from the French civil law system.43 The French criminal law system is

38

Ratner, supra note 5, at 256. [Reproduced in the accompanying notebook at Tab 32.]

39

Id. ,at 326. This explains why, since the late 1990’s, the DCC has obtained information on the general
conditions and the chain of command in area. The DCC identified witnesses, documents, and other
potential sources of evidence, but have pursued investigations carefully to avoid causing later problems.
Id.

40

Id.

41

Id., at 299.

42

May, supra note 3, at 18. [Reproduced in the accompanying notebook at Tab 31.]
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generally governed by a system under which courts admit a wide variety of types of
evidence.44 The judge then evaluates all the evidence by deciding according to his
conscience without any obligation to state his reason.45 The ECCC, like most
international criminal tribunals, represents a hybrid between adversarial/common law
systems and inquisitorial/civil law systems.46
International law provides no clear evidentiary standards for international
tribunals.47 As a result, international tribunals have taken an ad hoc and fairly liberal
approach to evidentiary matters.48 When liberal rules of evidence were used in historical
trials, such as Nuremburg, attempts were made to strike a balance between guaranteeing a
fair trial, while ensuring the guilty would not evade punishment.49 It was for this reason
that the Charter of the International Military Tribunal (“IMT”), also referred to as the
Nuremburg Charter, provided:
The Tribunal shall not be bound by technical rules of evidence. It shall adopt and
apply to the greatest possible extent expeditious and non-technical procedure, and
shall admit any evidence which it deems to have probative value.50
A similar provision was included in the Charter of the International Military Tribunal for
the Far East, also known as the Tokyo Charter.51
43

Ratner, supra note 5, at 299. [Reproduced in the accompanying notebook at Tab 32.]

44

Id., at 255.

45

Id.

46

May, supra note 3, at 18. [Reproduced in the accompanying notebook at Tab 31.]

47

Ratner, supra note 5, at 253. [Reproduced in the accompanying notebook at Tab 32.]

48

Id. Neither the statute nor the rules of the ICTY or the ICTR impose any significant limits on
admissibility. Id.,at 254.

49

May, supra note 3, at 94. [Reproduced in the accompanying notebook at Tab 31.]

50

Constitution of the International Military Tribunal, Article 19 (also known as IMT charter), quoted in
May, supra note 3, at 94. [Reproduced in the accompanying notebook at Tab 4 and 31.]
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The rationale frequently used by international tribunals is that the approach to
evidence needs to reflect the reality of the situation.52 If technical rules are allowed to
prevail, much potentially probative evidence would go unheard in jurisdictions where
evidence is already scarce and difficult to obtain.53 Such was the warning given to the
UN when it was considering the Rules of Procedure and Evidence for the ICTY. Several
governments submitted recommendations warning against the application of technical
rules of evidence because they “would only encumber the judicial process.”54 The UN
therefore, took an approach similar to the liberal one employed by the historical tribunals,
with only a few rules of evidence added to provide a framework.55 Similar flexible
approaches have since been applied at the ICTR and ICC. The Rules for the ICC follow

51

Constitution of the International Military Tribunal for the Far East (also known as the IMTFE Charter).
[Reproduced in the accompanying notebook at Tab 5.]

52

The Cambodian Tribunal is facing the reality that thirty years have passed, which is going to hamper
accountability efforts. Such considerations led the Canadian Supreme Court to conclude in a similar case:
“It is essential in a case where the events took place 45 years ago that all material evidence be put before
the jury. With the passage of time it becomes increasingly difficult to get at the truth of events: witnesses
die or cannot be located, memories fade and evidence can be so easily forever lost. It is then essential that
in such a case all available accounts are placed before the court.” R v. Finta [1994] 1 S.C.R., at 701,
quoted in May 98. [Reproduced in the accompanying notebook at Tab 29 and 31.]

53

May, supra note 3, at 97. War crimes trials already face unique challenges of establishing incredible
facts by means of credible evidence. Id.

54

Quoted in Delalic, et al, Decision on the Prosecution’s Motion for the Redaction of the Public Record,
June 5, 1997 at ¶41, quoted in May supra note 3, at 99. [Reproduced in the accompanying notebook at Tab
31.]

55

Id., at 99. There are only ten rules of evidence in the ICTR. The main rule of evidence, Rule 89, states:
(A) A Chamber shall apply the rules of evidence set forth in this section and shall not be bound by national
rules of evidence; (B) In cases not otherwise provided for in this Section, a Chamber shall apply rules of
evidence which will best favour a fair determination of the matter before it and are consonant with the spirit
of the Statute and the general principles of law; (C) A Chamber may admit any relevant evidence which it
deems to have probative value; (D) A Chamber may exclude evidence if its probative value is substantially
outweighed by the need to ensure a fair trial; (E) A Chamber may request verification of the authenticity of
evidence obtained out of court; and (F) A Chamber may receive evidence of a witness orally or, where the
interests of justice allow, in written form. Rule of Procedure and Evidence, International Tribunal for
Rwanda (June 8, 1998). [Reproduced in the accompanying notebook at Tab 31 and 9.]
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this flexibility by providing that the Chamber will have the authority to “assess freely all
evidence submitted in order to determine its relevance or admissibility.”56 While the
ECCC’s applicable Rules of Procedure and Evidence are yet to be determined, they will
likely be a customized set of rules combining the fundamental rules employed by
international criminal courts, such as the ICTY and ICTR, with existing Cambodian
criminal procedure.57
The most basic admissibility standards in international criminal tribunals require
relevance and probative value. Relevant evidence can be defined as evidence that tends
to prove or disprove a material issue.58 If the effect of evidence is to make more or less
probable the existence of any fact which is in issue, then it is relevant.59 Legal scholars
have argued that the net of relevance in international criminal trials must be cast wider
than in ordinary criminal trials, in order to incorporate background facts essential to a fair
adjudication of the case.60 Further issues, such as probative value and reliability are the
other significant factors that the Court should assess when deciding on admissibility.61

56

Rules of Procedure for the United Nations Diplomatic Conference on Plenipotentiaries on the
Establishment of an International Criminal Court (June 23, 1998), Rule 63 (2). Additionally, the Rome
Statute for the ICC provides for the Chambers to have powers to rule on the relevance or admissibility of
evidence, taking into account its probative value and any prejudice it may cause to a fair trial or to a fair
evaluation of the testimony of a witness. Cited at May, supra note 3, at 100. [Reproduced in the
accompanying notebook at Tab 10 and 31.]

57

Reiger, Marrying International and Local Justice. Justice Initiatives. See Cambodian Criminal
Procedure, Draft Code, June 24, 2006, and Cambodian Penal Code of 1956 as a reference for the existing
Cambodian criminal procedure. [Reproduced in the accompanying notebook at Tab 2 and 3.] Also see
Agreement between the United Nations and the Royal Government of Cambodia Concerning the
Prosecution under Cambodian Law of Crimes Committed during the Period of Democratic Kampuchea,
Oct. 19, 2004, and Law on the Establishment of Extraordinary Chambers in the Courts of Cambodia for
the Prosecution of Crimes Committed during the Period of Democratic Kampuchea Reach Kram,
NS/RKM/0801/12, No. 174 Ch.L (Aug. 10, 2001). [Reproduced in the accompanying notebook at Tab 1
and 7.]

58

May, supra note 3, at 102. [Reproduced in the accompanying notebook at Tab 31.]

59

Id.
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The probative value of evidence relates to whether it tends to prove an issue, which is
relevant to the proceedings.62 In Delalic, the ICTY Trial Chamber confirmed that
evidence can only be relevant and probative if it is reliable.63 Reliability thereby
provides the basis for findings of relevance and probative value. Along these same lines,
the ICTY Trial Chamber in Musema stated, “As a general principle, the Chamber
attaches probative value to evidence according to its credibility and relevance to the
allegations at issue.”64
In modern International Criminal Tribunals admissibility is not an indication of
credibility. For example, in Delalic, the ICTY Trial Chamber stated that “the mere
admission of a document into evidence does not in and of itself signify that the
statements contained therein will necessarily be deemed to be an accurate portrayal of the
facts.”65 Similarly, the ICTY Trial Chamber in Musema stated that:
“The determination of admissibility does not go to the issue of credibility, but
merely to reliability. Accordingly, documentary evidence may be assessed, on the
balance of probabilities, to be reliable, and as a result admitted. Later, that same
evidence may be found, after examination by the Chamber, not to be credible.”66

60

Id., at 103.

61

In Prosecutor v. Delalic, Decision on the Motion of the Prosecution for the Admissibility of Evidence,
IT-04-83 (ICTY Jan. 19, 1998), at ¶ 32, the trial chamber referred to reliability as “the invisible golden
thread which runs through all the components of admissibility.” [Reproduced in the accompanying
notebook at Tab 18.]

62

Id., at ¶ 29.

63

Id., at ¶ 33.

64

Prosecutor v. Musema, Judgment and Sentence, ICTR-96-13-A (ICTR Jan. 27, 2000), at ¶ 38-39.
[Reproduced in the accompanying notebook at Tab 25.]

65

Delalic, supra note 61, at ¶ 20. [Reproduced in the accompanying notebook at Tab 18.]

66

Musema, Judgment and Sentence, Jan. 27, 2000 at ¶ 57, cited in May, supra note 3, at 110. [Reproduced
in the accompanying notebook at Tab 25 and 31.]
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Treating admissibility and credibility separately is not a new concept. At Nuremburg, for
example, the tribunal, in the Krupp case, was presented a document without a signature
and without evidence as to its author or origin.67 There, the Trial Chamber admitted the
document, ruling that the credibility issue would affect the weight of the evidence rather
than its admissibility.68 The Trial Chamber also noted that the captured document had
probative value.69
The judgment in the ICTY Blaskic case sums up the approach typically taken by
international criminal tribunals regarding the admissibility of evidence. It states:
The principle…is one of extensive admissibility of evidence--questions of
credibility or authenticity being determined according to the weight given to each
of the materials by the Judges at the appropriate time.70
International criminal trials therefore resemble criminal trials held under civil law
systems, operating under a free evaluation of evidence.71 For instance, there are far fewer
limitations on the admissibility of evidence in French criminal trials than there are in
common law systems.72 Hearsay documents are frequently admitted and there are few
rules regarding admissibility.73 Similarly, in the international tribunals relevant evidence
may be admitted and then later excluded if the need to ensure a fair trial substantially

67

Krupp case, Transcript, Dec. 9, 1947, XV NMT, at 649, cited in May, supra note 3, at 111. [Reproduced
in the accompanying notebook at Tab 31.]

68

Id..

69

Id..

70

Blasic, Judgment, Mar. 3, 2000 at ¶ 34, cited at May, supra note 3, at 93. [Reproduced in the
accompanying notebook at Tab 16 and 31.]

71

May, supra note 3, at 93. [Reproduced in the accompanying notebook at Tab 31.]

72

Id., at 94.

73

Id.
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outweighs the probative value of the evidence.74 This approach notably includes hearsay
and even uncorroborated evidence, which both tribunals have admitted.75
III. LEGAL ANALYSIS
A. The Use of Hearsay Evidence in International Criminal Trials
Hearsay evidence is “a statement, other than one made by the declarant while
testifying at the trial or hearing, offered in evidence to prove the truth of the matter
asserted.”76 An example is when a witness testifies to what someone else told the
witness: ‘And he told me that he saw…’77 The term hearsay evidence can also have a
much broader connotation. It refers to any evidence that is not related by the witness
who has personal knowledge of the act in question.78 For example, when testimony of a
witness who does not attend in court is produced in writing, by means of deposition, this
too constitutes hearsay or ‘secondary’ evidence.79 Hearsay can take numerous forms,

74

Ratner, supra note 5, at 254. [Reproduced in the accompanying notebook at Tab 32.]

75

Id.

76

Staff of H. Comm. on the Judiciary, 108th Cong., Federal Rules of Evidence (Comm. Print 2004), cited in
MAY, RICHARD, AND MARIEKE WIERDA, INTERNATIONAL CRIMINAL EVIDENCE 114
(2002). [Reproduced in the accompanying notebook at Tab 55 and 31.] In Aleksovski, Judgment, IT-9514/1 (ICTY June 25, 1999), the Appeals Chamber defined hearsay evidence as “the statement of a person
made otherwise than in the proceedings in which it is tendered, but nevertheless being tendered in those
proceedings in order to establish the truth of what that person says.” [Reproduced in the accompanying
notebook at Tab 15.]. In Prosecutor v. Halilovic, Judgment, IT-01-48-T (ICTY Nov. 16, 2005), at ¶ 15,
the Trial Chamber gave yet another definition: “Hearsay evidence is evidence of facts not within the
testifying witness’ own knowledge. [Reproduced in the accompanying notebook at Tab 22.]
77

SCHABAS, WILLIAM, THE UN INTERNATIONAL CRIMINAL TRIBUNALS: THE FORMER
YUGOSLAVIA, RWANDA, AND SIERRA LEONE 479 (2006). [Reproduced in the accompanying
notebook at Tab 33.]

78

Id.

79

Id.
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including an oral assertion, a written assertion, or non-verbal conduct.80 It can also
assume several levels amounting to double or triple hearsay.81
Hearsay evidence is less authoritative than direct evidence, because the witness
cannot personally attest to the subject matter of the testimony.82 This does not, however,
make it inherently unreliable. Reliability depends upon the circumstances and the
credibility of the person whose testimony is being reported.83
Generally speaking, there are good reasons to exclude hearsay evidence.84 First,
evidence that is given second-hand is more likely to be unreliable and subject to
distortion.85 Further, evidence not given under oath and not the subject of crossexamination is more likely to be unreliable as the court cannot test its reliability, or
observe the deameanor and sincerity of a witness.86 A leading member of the House of
Lords the U.K.’s highest court, stated:
The rule against the admission of hearsay is fundamental. It is not the best
evidence and it is not delivered under oath. The truthfulness and accuracy of the
person whose words are spoken to by another witness cannot be tested by crossexamination and the light which his demeanour would throw on the testimony is
lost.87
80

May, supra note 76, at 114. It should be noted that international criminal tribunals have generally not
distinguished between oral and written hearsay, and have admitted both. Id. at 119. [Reproduced in the
accompanying notebook at Tab 31.]

81

Id., at 115.

82

Schabas, supra note 77, at 479. [Reproduced in the accompanying notebook at Tab 33.]

83

Id.

84

In most common law systems, the hearsay rule is an exclusionary rule of evidence: if a statement is
hearsay and no exception is applicable, the evidence must be excluded upon appropriate objection to its
admission. The hearsay rule is a rule of law and not a matter of discretion. May, supra note 76, at 114.
[Reproduced in the accompanying notebook at Tab 33.]
85

Id., at 115.

86

Id.
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This provides the rationale for the exclusionary hearsay rule that is prevalent in common
law systems.
Common law systems have long resisted hearsay evidence. This resistance
derives from practice in jury trials, where experience has shown that lay jurors are likely
to give such testimony undue weight.88 While the exclusion of most hearsay evidence
complicates this area of law in most common law systems, the exclusionary hearsay rule
is not a part of civil law systems.89 In inquisitorial systems, trials are before professional
judges, instead of jurors. The judges expected to make relevant distinctions and to
appreciate when hearsay evidence may deserve some degree of weight.90
Courts have been known to take a liberal approach, thereby relaxing their
technical rules of evidence when confronted by the special circumstances of war crimes
trials.91 This is because evidence categorized as hearsay makes up a significant portion
of the materials presented in war crimes and international criminal trials, particularly in
the form of documents.92 International criminal courts, therefore, generally permit the
admission of hearsay evidence.

87

Id.

88

Schabas, supra note 77, at 479. [Reproduced in the accompanying notebook at Tab 33.]

89

May, supra note 76, at 114. There is likely no exclusionary hearsay rule in civil law systems because
such systems tend to have different means of guarding against reliance on derivative evidence. Id.
[Reproduced in the accompanying notebook at Tab 31.]

90

Schabas, supra note 77, at 479. [Reproduced in the accompanying notebook at Tab 33.]

91

Even common law courts have been known to relax their technical rules of evidence when confronted by
the special circumstances of war crimes trials. May, supra note 76, at 115. [Reproduced in the
accompanying notebook at Tab 31.]

92

The flexible approach to the hearsay rule was first recognized as being appropriate by the Supreme Court
of Canada in Regina v. Finta, Supreme Court of Canada, S.C.R. 701 (Mar. 24, 1994), Reprinted in 90 AM.
J. INT’L. L. 460 (1996), providing that the evidence is necessary and reliable. Similarly, special rules of
evidence have been legislated in Israel, thereby allowing courts to depart from rules of evidence ordinarily
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Hearsay evidence was readily admitted in most historical trials. There was
actually much reliance upon hearsay at the Nuremburg and Tokyo trials.93 This led one
Judge on the Tokyo Tribunal, to comment:
“[W]e admitted much material which normally would have been discarded as
hearsay evidence. The exclusion…of hearsay evidence is not grounded upon its
intrinsic lack of probative value. It is ordinarily excluded because the possible
infirmities with respect to the observation, memory, narration and veracity of him
who utters the offered words remain untested when the deponent is not subjected
to cross-examination. These might be so far exposed by cross-examination as to
enable the judge fairly to evaluate the utterance. The major part of evidence
given in this case consists of hearsay…statements taken from persons not
produced before us for cross-examination. Much caution will be needed in
weighing the evidence.”94
While such evidence was accepted at Nuremburg, it was done so with caution.95
Commentators have noted that the tribunals did not accord this evidence with the same
weight as that of eyewitnesses.96

applicable to criminal trials and admit hearsay evidence in cases of war crimes and crimes against
humanity. May, supra note 76, at 115. [Reproduced in the accompanying notebook at Tab 29 and 31.]
93

Schabas, supra note 480. [Reproduced in the accompanying notebook at Tab 33.] It is important to note
that one of the most criticized practices of the Nuremburg Tribunal was the practice of admitting hearsay
evidence. Gregory McNeal & Michael Scharf, Unfortunate Legacies, 3 International Commentary on
Evidence (2006). [Reproduced in the accompanying notebook at Tab 38.]

94

Justice Pal in his dissenting opinion in the Tokyo Judgment, at 630, quoted in Gideon Boas, Creating
Laws of Evidence for International Criminal Law: The ICTY and the Principle of Flexibility, 12 Criminal
Law Forum 50-51 (2001). [Reproduced in the accompanying notebook at Tab 35.]

95

“As to the weight which is to be attached to the witness’ evidence, that, of course, is a matter which will
have to be considered by the Tribunal. It is open to the Defense to give evidence in answer to the evidence
of [the witness] and also to comment upon or criticize that evidence, and so far as his evidence consisted
of his own conclusions drawn from facts which he has seen or evidence which he had heard, the correctness
of those conclusions will be considered by the Tribunal, conclusion being matter for the final decision of
the Tribunal.” Trial of the Major War Criminal Before the International Military Tribunal, Nuremburg
(Nov. 14, 1945-Oct. 1, 1946), Vol. VII at 14 (William S. Hein & Co., Inc. 1995), quoted in May, supra
note 76, at 116. [Reproduced in the accompanying notebook at Tab 31.]

96

Id. at 117. International Tribunal judges have been careful to segregate hearsay from direct testimony
when preparing their judgments. In the recent Prosecutor v. Semanza, Judgment and Sentence, ICTR-9720-T (ICTR May 15, 2003), the ICTR specified in its judgment which evidence had been hearsay and
explained that such evidence had to be substantially discounted, cited in McNeal. [Reproduced in the
accompanying notebook at Tab 27 and 38.]
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In international criminal trials, the use of hearsay may be detrimental to the party
presenting the evidence. In such a situation, the admission of hearsay can turn out to be a
blessing in disguise for the opposing counsel. This was the case at the Yokohama war
crimes trials, where one practitioner observed:
Defense counsel would continually protest against the reception of such evidence
in spite of the repeated admonitions of the court that such evidence was
admissible in accordance with the prevailing rules of procedure. Then, when
counsel with a show of great resignation would reluctantly concede the court was
correct in its ruling, they were permitted to all the more strongly argue the lack of
probative value of such evidence. It gave them a strong talking point to attack the
admittedly weak evidence, oftentimes carrying down with them other strong
evidence.97
Similar to the historic international criminal trials, modern courts have generally
admitted hearsay evidence. In Tadic, an ICTY Trial Chamber case spanning from 1995
into 1997, the Defense filed a motion to exclude hearsay evidence directly implicating the
accused. The Defense argued that admitting hearsay would violate the right of the
accused to cross examine the witness and therefore should be excluded unless the Court
found that the probative value of the hearsay evidence substantially outweighed its
prejudicial effect.98 The request of the Defense was denied by the Trial Chamber after a
review of the Tribunal’s rules showed there to be no blanket prohibition against
admission of hearsay evidence.99 The Trial Chamber held:

97

Albert Layman, A Reviewer Reviews the Yokohama War Crimes Trials, XVII J. BAR ASS’N D.C. No. 6,
267 at 275 (1950), quoted in May, supra note 76, at 117. [Reproduced in the accompanying notebook at
Tab 31.]
98

Prosecutor v. Tadic, Decision on Defense Motion on Hearsay, IT-94-1-T (ICTY Aug. 5, 1996).
[Reproduced in the accompanying notebook at Tab 20.]

99

Id. Restrictions on the admissibility of hearsay evidence were found in Rule 89(C) of the ICTY, which
stated that the Chamber may admit any relevant evidence which it deems to have probative value. Rule
89(D) subsequently allows the chamber to exclude evidence if its probative value is substantially
outweighed by the need to ensure a fair trial. Id. See also, Rules of Procedure and Evidence, International
Tribunal for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian
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“In deciding whether or not hearsay evidence that has been objected to
will be excluded, the Trial Chamber will determine whether the proffered
evidence is relevant and has probative value, focusing on its
reliability…The Trial Chamber may be guided by, but not bound to,
hearsay exceptions generally recognized by some national legal systems,
as well as the truthfulness, voluntariness, and trustworthiness of the
evidence, as appropriate.”100
The Tadic ruling was followed several years later, by another Trial Chamber in
Blaskic.101 In dealing with the issue of reliability, the ICTY Trial Chamber noted that
proceedings were evaluated by professional judges and not lay juries. The Trial Chamber
then stated that, based on training and experience, these judges were capable of
appropriately weighting testimony declared admissible in light of its reliability.102 The
Trial Chamber concluded that such an evaluation could only be made after the parties had
presented all their claims, and that the defense was free to demonstrate that hearsay
evidence should be excluded for lack of probative value.103
The admissibility of hearsay evidence before modern international criminal
tribunals was affirmatively established in Aleksovski.104 In Aleksovski, the Defense

Law Committed in the Territory of the Former Yugoslavia since 1991, IT-32-Rev.38 (June 13, 2006).
[Reproduced in the accompanying notebook at Tab 20 and 8.]
100

Id. at ¶ 19.

101

Prosecutor v. Blasic, Decision on the Standing Objection of the Defense to the Admission of Hearsay,
IT-95-14 (ICTY Jan.21, 1998). [Reproduced in the accompanying notebook at Tab 17.]

102

May, supra note 76, at 118. [Reproduced in the accompanying notebook at Tab 31.] In Prosecutor v.
Simic, Tadic, and Zaric, Judgment, IT-95-9-T (ICTY Oct. 17, 2003), at ¶ 23, the Trial Chamber
exemplified how the judges determined reliability when it stated, “The Trial Chamber has carefully
scrutinised hearsay evidence, taking into account that the source has not been the subject of a solemn
declaration and that its reliability may be affected by a potential compounding of errors of perception and
memory, before determining whether or not to rely on it.” ). [Reproduced in the accompanying notebook at
Tab 28.]
103

Blaskic, supra note 101, cited in May, supra note 76, at 118. [Reproduced in the accompanying
notebook at Tab 17 and 31.]

104

Prosecutor v Aleksovski, Decision on Prosecutor’s Appeal on Admissibility of Evidence, IT-95-14/1
(ICTY Feb. 16, 1999). [Reproduced in the accompanying notebook at Tab 14.]
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presented the transcript and video-recording of evidence given by a witness in the related
case, Blaskic. The ICTY Trial Chamber admitted the evidence (which constituted
hearsay since it was otherwise than in the proceedings in which it was being tendered)
because it was of probative value, the witness was unavailable and the prosecution had
cross-examined the witness in Blaskic.105
On appeal to this decision, the Appeals Chamber stated “it is well settled in the
practice of the Tribunal that hearsay evidence is admissible.”106 The Appeals Chamber
went on to note that because hearsay evidence is produced to establish the truth of its
contents, the Trial Chamber must be convinced that it is reliable.107 In determining
reliability, the Appeals Chamber pointed out that Trial Chambers may consider the
content of hearsay, as well as the circumstances under which the evidence arose.108
Because the hearsay in Aleksovski, arose in the context of Tribunal proceedings, during
which time the Prosecution had the opportunity to cross-examine, its circumstances were
considered reliable. The Aleksovski Appeals Chamber concluded that Trial Chambers
therefore have discretion on whether or not to admit hearsay evidence, and their decisions
should not be overruled unless there has been a miscarriage of justice.109 The Aleksovski
decision was later summarized by the Appeals Chamber in Kordic and Cerkez, when it
stated:

105

Id.

106

Id., at ¶ 15.

107

Id.

108

Id.

109

Id., at ¶ 15-17.
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“In Aleksovski the Appeals Chamber found that Trial Chambers have a wide
discretion in admitting hearsay evidence. The Appeals Chamber held that
establishing the reliability of hearsay evidence is of paramount importance, since
hearsay evidence is admitted as substantive evidence in order to prove the truth of
its contents.”110

The ECCC is more than likely going face situations in which hearsay is presented.
In determining whether to admit the hearsay, the Tribunal should look first at reliability.
While the circumstances surrounding the hearsay in Aleksovski created a stronger degree
of reliability than is commonly encountered, the Tadic and Blaskic decisions regarding
hearsay create precedent for admitting hearsay in more typical situations. Ultimately,
these cases established a practice in international criminal law, whereby the decision of
whether to admit hearsay is left to the discretion and judgment of the tribunal.
The most recent international tribunal, The Iraqi High Tribunal (“IHT”), has
carried forward in the practice of admitting hearsay evidence.111 In the first case before
the IHT, spanning from October 2005 through July 2006, the Al Dujail prosecution
utilized hearsay evidence.112 There, a former Abu Ghraib prison inmate testified that alTikriti, Hussein's half brother and former chief of intelligence, was present at the prison
and in control of the facility. However, in a deposition read later in the proceeding, the
witness had said he was told by someone else that al-Tikriti was present. Al-Tikriti

110

Prosecutor v. Kordic and Cerkez, Decision on Prosecution’s Motion to Admit Additional Evidence, IT95-14/2-A (ICTY Dec. 17, 2004). at ¶ 281 - 282. The Aleksovski rationale has been followed in the recent
decision in Prosecutor v. Halilovic, Judgment, IT-01-48-T (ICTY Nov. 16, 2005). In Halilovic, the Trial
Chamber stated, “In evaluating the probative value of hearsay evidence, the Trial Chamber has carefully
considered indicia of its reliability and, for this purpose, it has evaluated whether the statement was
‘voluntary, truthful and trustworthy’ and has considered the content of the evidence and the circumstances
under which it arose.” [Reproduced in the accompanying notebook at Tab 23 and 22.]

111

McNeal, supra note 93, at 1. [Reproduced in the accompanying notebook at Tab 38.]

112

Id., at 3.

24

objected that hearsay about his activities should not be admissible in court. This use of
hearsay in the Al Dujail case exemplifies an instance where Prosecution’s use of hearsay
may have worked in the Defense’s favor. The Prosecution had extensive evidence
available, including eyewitness testimony and forensic evidence, which by itself has been
said to “overwhelmingly prove the prosecution’s case.”113 Here, the questionable nature
of hearsay evidence only served to weaken the impact of documentary and the other
reliable forms of evidence presented to the Court.114
International legal scholars disagree on whether hearsay evidence should be
admissible. Some scholars argue that rather than to exclude hearsay evidence, it is better
for judges to hear the evidence and the circumstances in which it was obtained, and then
accord its proper weight.115 Such an approach has been taken by the ICTR. It stated that
“hearsay is not inadmissible per se, even when it cannot be examined at its source or
when it is not corroborated by direct evidence,” but it is to be treated with caution and
should be subject to the tests of relevance, probative value and reliability.116
Other authorities in international law argue that questionable evidence, such as
hearsay, is improper and wholly unnecessary since extensive documentary evidence is
often available.117 Those in this school of thought argue that avoiding the use of hearsay
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evidence will go further in preserving the legacy of the tribunal as fair on evidence.118
While the practice of admitting hearsay evidence has carried over to the modern day
tribunals, the Prosecution for Cambodia’s ECCC may benefit from avoiding its use in
situations where eyewitness testimony is available.
B. The Treatment of Documentary Evidence Before International Tribunals
The importance of documentary evidence to the ECCC can be seen from the
thousands of such statements and exhibits used in other international criminal
tribunals.119 There are two basic types of documentary evidence in international criminal
tribunals: (1) written statements offered in lieu of oral evidence; and (2) anything on
which information is recorded.120 Documentary evidence offered in lieu of oral evidence
typically includes affidavits and witness statements (including those of dead
witnesses).121

Documentary evidence is also given a more broad interpretation, to

include anything in which information of any description is recorded. This includes
maps, sketches, digital records, audio-tapes, video-tapes, photographs, and so on.
1. General Issues Regarding the Use of Documentary Evidence in
International Criminal Trials.
Both historic and modern tribunals have treated documentary evidence as
admissible if it contained relevant and reliable information of probative value. Generally,
documents are admitted liberally, leaving it to the opposing side to raise any
objections.122 Although objections regarding the admission of documentary evidence are
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uncommon, this section will demonstrate when objections due arise they tend to concern
issues such as authenticity, an issue which the ECCC may encounter.
Documentary evidence can be challenged on grounds of lack of authenticity as
well as on allegations of fabrication. The regulations governing Post World War II
military trials often contained fairly loose provisions regarding authentication. The
Tokyo Charter, for instance, stated that an official document was admissible even without
proof of its issuance or signature.123 Similarly, copies of documents or secondary
evidence of the contents were admissible if the original was not immediately available.124
In the Nuremburg Charter, however, measures were taken to provide evidence of
authentication when captured documents were involved. There, after documents were
captured an Allied Officer would execute an affidavit describing how the documents
were captured, translated and safeguarded.125 The affidavit was then entered into
evidence at the beginning of the Nuremburg trial along with additional certificates
concerning the discovery and location of the documents.126 These measures were taken
to provide additional proof of authentication.

In one Nuremburg case, Krupp, the Defense challenged the authenticity of a
captured document which allegedly recorded what took place at several top-level Nazi
meetings. The Defense objected on grounds that the document was unsigned and there

122

Id., at 238.

123

Id., at 241.

124

Id.

125

Id.

126

Id.

27

was no evidence of its origin or authorship.127 The Tribunal admitted the document
because it had probative value and because “the Tribunal’s feeling is that this gets to a
matter of weight rather than to admissibility.”128 The Tribunal reasoned that the
documents were “obviously careful records of the events they describe, and they have
been preserved as such in the archives of the German Government, from whose custody
they were captured. Such documents could never be dismissed as inventions, nor even as
inaccurate.”

While the Khmer Rouge did not document their actions as elaborately as the
Nazis, the ECCC may still be presented with authentication issues. For instance, the
records kept at Tuol Sleng and other torture centers arguably establish the identities of
some officials responsible for some atrocities and establish the knowledge of Khmer
Rouge officials at the highest level. Similar to the captured document in Krupp, these
mainly unsigned documents were discovered in Khmer Rouge archives at Tuol Sleng and
other torture sites. If these documents are presented and challenged before the ECCC, the
Tribunal may want to consider their preservation by the Khmer Rouge, as well as their
probative value against the accused, as grounds for admitting the documents.
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Rules in the modern tribunals state that a Chamber may request verification of the
authenticity of evidence obtained out of court.129 In the Musema opinion, the Trial
Chamber stated that when assessing the authenticity of documentary evidence, it
considered the form, content, and purported use of the document as well as (1) whether
the document is an original or a copy; (2) if it is a copy, whether it is registered or filed
with an institutional authority; (3) whether it is signed, sealed, stamped or certified in any
other way; (4) whether it was duly executed, i.e., written, produced or authorized by the
person or party purporting to be its author.130 All in all, challenges to the authenticity of
documents have been rare, although occasional requests for further information regarding
authorship or origin have been made.131

2. The Use of Affidavits in Place of Live Testimony.
The use of documentary evidence in the place of live witness evidence has been
significant in the practice of international criminal tribunals. Both historical and modern
trials have relied extensively on written evidence in place of live evidence for two
reasons: (1) live evidence may be impossible to obtain; and (2) in order to expedite
trials.132 International criminal evidence experts caution, however, that:
It is most unlikely that any accused could ever be convicted solely on the basis of
witness statements or other documents offered in lieu of oral evidence. These
documents are supplementary to and not substitutes for, live evidence.
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This will affect the ECCC as live evidence will likely be difficult to obtain. Because
thirty years have lapsed since the commission on Khmer Rouge crimes, the ECCC will
likely face issues which hamper the use of live evidence such as 1) age and time’s effect
on the memories of witnesses; 2) unknown whereabouts of witnesses; and 3) deceased
witnesses. This section will discuss the treatment of these issues by international
criminal tribunals, along with the forms of documentary evidence frequently used in lieu
of oral testimony.
Among the most common types of such documentary evidence before the
international criminal tribunals are affidavits and witness statements.133 Affidavits were
widely admitted in the historical trials and their role was quite significant. Both sides
frequently introduced affidavits, and in Nuremburg the defense introduced several times
as many affidavits as the prosecution. This led one Nuremburg Judge “If affidavits had
not been admissible, the tribunals would have been denied the statements under oath of
many important witnesses to the facts.”134
In the Nuremburg proceedings, the first affidavit offered by the Prosecution was
that of the American Ambassador to Mexico. There, the Prosecutor said that he
recognized “the inherent weakness of an affidavit as evidence where the witness is not
present and subject to cross examination,” but argued that it was “entirely impractical” to
bring the witness, from Mexico City to Nuremburg, as he was elderly and not in good
health.135 The Tribunal ultimately admitted the affidavit into evidence.136
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Another affidavit put forward for admission before the Nuremburg Tribunal was
the Pfaffenberger affidavit, which concerned the events at the Buchenwald concentration
camp. Although the affidavit was made and signed by Pfaffenberger, his whereabouts
were no longer known at the time of the trial and he was unable to be found. The
Prosecutor argued that the affidavit should be admitted because:
The Tribunal sits under a Charter which recognized the impossibility of covering
a decade of time, a continent of space, a million acts, by ordinary rules of
proof…137
The prosecutor further argued that relevance and probative value were the only applicable
standards by which evidence could be rejected, and that the purpose of Article 19 was
that any controversy “should be centered upon the value of evidence, and not its
admissibility.”138 The defense objected on the grounds that witnesses should be heard
live because their cross-examination could bring to light details important for establishing
the truth. The defense went on to argue that the prejudicial impact of the affidavit, the
contents of which were horrific, would be considerable if not followed by immediate
cross-examination, and that the Charter could not have intended such a consequence.
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The tribunal ruled to admit the affidavit into evidence, establishing a precedent of
admitting affidavits regardless of the availability of witnesses.139
The ECCC Prosecution will likely refer to and rely on the Nuremburg precedent
of admitting affidavits regardless of witness availability. Although the ECCC
Prosecution will likely benefit from the vast number of affidavits and witness statements
gathered since the commission of crimes, it is also likely to encounter difficulty in
tracking the individuals that signed affidavits and gave witness statements. Therefore,
the precedent established in Nuremburg, of admitting affidavits regardless of witness
availability, will make it possible for the ECCC to admit and consider these potentially
valuable sources of evidence.
Since Nuremburg, the ICTY and other modern tribunals have refrained from
mentioning affidavits in the early drafts of their rules. Although the ICTY amended its
rules to include affidavits and other forms of evidence which could expedite trials, the
rule governing the admissibility of affidavits has since been deleted.140 The use of
affidavits in international criminal trials is therefore, arguably in a state of flux. Although
the ICTY rules no longer state an affirmative regarding the admissibility of affidavits,
this decision was made to give the tribunal flexibility in taking and weighing evidence,
and in hope of expediting proceedings.141 Now, the decision to take and weigh evidence
is in the hands of the court, not the parties. Thus, a Trial Chamber has absolute discretion
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in the admission of a statement, so long as it considers the protection of the rights of the
accused.142
Now, the ECCC is in a position to learn from the ICTY and its predecessors. If
the ECCC refrains from mentioning affidavits in their rules, it will have flexibility in
taking and weighing evidence. While a rule governing the admissibility of affidavits may
seem as if it would expedite proceedings, the provision would ultimately subtract from
the court’s decision to take and weigh evidence. Therefore, the ECCC will likely be
better served if it refrains from including a rule governing affidavit admissibility.
3. Statements of Deceased and Unavailable Witnesses.
The testimony of dead witnesses can be highly relevant and highly probative in
value. At the same time, such testimony may also be highly prejudicial to the accused.143
The main issue with admitting the statements of deceased witnesses is that the declarant
may not be the witness at trial, and the accused does not have an adequate opportunity to
exercise his or her right to examine a witness or to confront the accuser. In the United
States, the Federal Rules of Evidence dictate when the probative value of evidence is
equal to the potential prejudice to the accused, evidence is admitted.144 If the prejudice
outweighs the probative value, then it does not.145 Rules of procedure and evidence in the
international criminal tribunals state that the admission of evidence is at the discretion of
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the judges, and it is therefore necessary for judges to implement a balancing test that
ensures that the rights of the accused are being protected.146
Statements of deceased witnesses were generally admissible in historical trials.
The admission of such statements was not specifically provided for in the Nuremburg
charter.147 In the early trials at Nuremburg, this became an issue. Written statements
were presented that had been made by accused who had been convicted and executed and
by accused who had committed suicide.148 Here, affidavits or interrogations of deceased
witnesses were admitted into evidence, despite the lack of cross-examination.149

While

there was an occasional ruling against the admittance of such evidence, a holding in favor
of the right of the defendant to cross-examine and against the admittance of statements of
deceased witnesses is inconsistent with the practice of the historic international criminal
tribunals.150
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The issue of whether to admit statements of dead or unavailable witnesses
remains, to some extent, in modern tribunals. The treatment of this issue by various
tribunals has been inconsistent. In Blaskic, the ICTY Trial Chamber stated that the
statement of a deceased witness, given under oath to the Prosecutor’s investigators was
“clearly one of the exceptions to the principle of oral witness testimony, in particular for
cross-examination, accepted in the different national and international legal systems and
therefore they admitted the said statement in evidence but reserved the right to give it the
appropriate weight when the time came.”151 The trial chamber noted that it still reserved
the right to determine the probative value of the statement.152
A different result was reached in Kordic.153 The Kordic case has a similar factual
background to Blaskic and there the prosecution sought to introduce a statement made by
the same witness, i.e., the witness whose statement had been admitted in Blaskic
(discussed infra).154 The Appeals Chamber held the unsworn statement of a deceased
witness to be “so lacking in value that it should have been excluded as without probative
value.”155 The court further reasoned that the “reliability of a statement is relevant to its
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admissibility and not just to its weight” and a “piece of evidence may be so lacking in
terms of the indicia of reliability that it is not probative and therefore not admissible.”156
The ICTY rules have since been amended to allow for the admission of a
statement made by a deceased witness.157 Still, the statement of a deceased witness is
admissible only if the Trial Chamber believes it is reliable.158 It has been submitted that
there are generally only two grounds for excluding evidence: (1) if its probative value is
substantially outweighed by the need to ensure a fair trial; or (2) if the evidence was
obtained by methods that cast substantial doubts on its reliability.159 Similarly, Rule
92bis(C) of the ICTR allows for written statements by any unavailable person,
including a person who has subsequently died, to be admitted into evidence.160 Therefore,
precedent in both the ICTR and the ICTY allow for the testimony of deceased witnesses
to be admitted into evidence, if the tribunal believes the testimony is reliable.161

156

Id.

157

Rules of Procedure and Evidence, International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the Territory of the Former
Yugoslavia since 1991, IT-32-Rev.38 (June 13, 2006), Rule 92 bis (C) (ii), cited in May, supra note 76, at
109. [Reproduced in the accompanying notebook at Tab 31.]
158

Id.

159

May, supra note 76, at 226. [Reproduced in the accompanying notebook at Tab 31.]

160

Von Balen, supra note 143. Unavailability of a witness includes a situation in which the declarant “is
unable to be present or to testify at the hearing because of death or then existing physical or mental illness
or infirmity.” Such statements are admissible provided the Trial Chamber is satisfied on a balance of
probabilities that the witness has died, cannot be traced or is unable to testify orally due to bodily or mental
condition; and if it finds from the circumstances in which the statement was made and recorded that there
are satisfactory indicia of its reliability. May, supra note 76, at 227. In practice, the application of rule 92
bis (C) has led to statements of deceased witnesses only being admitted if they do not contain proof of the
acts and conduct of the accused. [Reproduced in the accompanying notebook at Tab 51.] See Prosecutor
v. Naletilic and Martinovic, Decision on the Prosecutor’s Request for Public Version of Trial Chamber’s
“Decision on the Motion to Admit Statement of Deceased Witnesses of 22 January 2002, IT-98-34-T
(ICTY Feb. 27, 2002), and Prosecutor v. Galic, Decision on Interlocutary Appeal concerning Rule 92 bis
(C), IT-98-29-AR73.2 (ICTY June 7, 2002). [Reproduced in the accompanying notebook at Tab 26 and
21.] Such an interpretation is contrary to the previous practice of international tribunals. May, supra note
76, at 228. [Reproduced in the accompanying notebook at Tab 31.]

36

The rules and precedent in current international criminal tribunals, in combination
with the ability of the Cambodian Special Court to admit into evidence testimony it
deems to be relevant and to have probative value, should allow for the testimony of a
dead witness to be admitted in evidence. The testimony of dead witnesses is often
relevant and highly probative, and neither the Prosecution nor the Defense should be
precluded from entering such testimony into evidence, especially if it is necessary to
prove their case.162 The Cambodian Special Court should be concerned with the rights of
witnesses and victims, and if admitting statements of dead witnesses is the only way that
justice will be served, it may be necessary to admit them.163 The Tribunal must balance
the interests of justice with the rights of the accused.164 Testimony of dead witnesses
should be admitted into evidence on a case-by-case basis, with the judges being mindful
in weighing the need for justice with the rights of the accused with the accused.165

C. Forensic Evidence’s Role in International Criminal Trials
Over the past twenty years the United Nations and human rights organizations
have recruited forensic archeologists and scientists to exhume individual and mass graves
associated with investigations of political killings, war crimes and genocide in over a
dozen countries worldwide.166 Medico-legal analysis of mass graves then attempts to
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ascertain, as far as possible, the truth concerning criminal acts perpetrated months or even
years ago.167 The forensic evidence gathered during the exhumations can prove the
existence of the graves and the commission of the atrocities.168
The goal of forensic archeology is to reconstruct the activities of the recent or
distant past and to investigate physical remains, whether they are objects, corpses or
residues.169 Medico-legal analysis then has the additional objectives of identifying the
victims and exposing evidence of criminal acts.170 It is important that both of these tasks
to be completed with total impartiality, since they lead to the discovery of clues and
evidence that are later used to support indictments brought by international criminal
indictments.
Forensic evidence plays a prominent role in modern international criminal
tribunals. It is most commonly produced through the exhumation of human remain, to
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establish that killings have taken place.171 Forensic evidence often provides unequivocal
corroboration to what could otherwise be suspect of dubious evidence.172 This section
demonstrates how forensic corroboration is essential to most forms of evidence available
to the international criminal tribunals.173
Forensic evidence has proved especially helpful in assigning guilt to Nazi war
criminals many years after the commission of their crimes. For instance, this was the
case in the investigation of Ivan Polyukhovic, which did not close until 1990. Even
though the Prosecution had ample evidence from surviving witnesses and victims to
implicate Polyukhovic in the execution of hundreds of Ukrainian Jewish citizens, it was
still necessary to obtain further corroboration. The Soviet authorities, therefore,
accompanied one of the witnesses to the location of the alleged mass grave, where a
small excavation resulted in the discovery of human remains. The discovery gave the
Prosecution the necessary corroboration, and later that year Polyukhovic was indicted for
war crimes.174
The Polyukhovic case is similar to the situation in Cambodia today, where many
witnesses of Khmer Rouge atrocities are still alive. While their eye witness testimony is
of great importance, accompanying forensic evidence will be the key in assessing
responsibility. Some investigators of Nazi crimes utilized available eyewitness testimony
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as an avenue leading to forensic evidence. An example of this occurred when
investigators located a witness who had been forced to help the Nazis fill a grave after
executions in the Ukrainian village of Serniki. Because the witness knew exactly where
the mass grave was located, he was able to lead investigators and an accompanying
forensic team to the site to begin an exhumation. Five hundred and fifty-three bodies
were uncovered, with a single bullet wound to the head being that the cause of death of
four hundred and ten of the deceased.175
This vital forensic evidence provided complete corroboration of the eyewitness
testimony – the exhumation confirmed that there had been a mass killing, it
proved the location of the grave, the number, age, and sex of the victims and,
most importantly, the manner of death – even after fifty years.176
Forensic tests also established that the bullet casings found at the site were German
manufactured in 1941 and that this was therefore a Nazi, not a Soviet, mass grave.177
This forensic evidence obtained from one Nazi mass grave exhumation provided vital
corroboration to the charges of genocide and war crimes, even though the investigation
was conducted fifty years after the commission of the crimes.
Similar to the Nazi mass grave exhumations, the medico-legal investigations
commissioned by the ICTY provided cogent evidence and corroborated allegations of
serious violations of international humanitarian law. Following the Bosnian Serb
takeover of Srebrenica in the summer of 1995, the UN safe haven fell and alleged
massacres ensued. Witness testimony alleged that men who surrendered to Bosnian Serb
soldiers were then transported up the valley and executed. This testimony was
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corroborated when the Tribunal forensic investigators exhumed 155 bodies, most with
their hands tied.178
Exhumations in Bosnia also establish that there had been substantial tampering
with the graves prior to the arrival of the Tribunal’s investigators. The forensic
examinations confirmed that bodies had been removed for the sites. The Prosecution for
the ICTY argued that such findings provide additional evidence of guilt on the part of
those wishing to hide the existence of the mass graves. When commenting on forensic
evidence, Graham Blewitt, former Deputy Prosecutor to ICTY, stated “we in the
Prosecutor’s Office have no doubt that undertaking professional forensic investigations
provide evidence and corroboration which establish the commission of serious violations
of international humanitarian law, including genocide.”179
While the primary purpose of mass grave exhumations is to provide vital
corroboration, the forensic evidence presented to the ICTY served an additional purpose.
In respect to mass graves in the former Yugoslavia, different parties of the ethnic conflict
told drastically different versions of the course of events resulting in the graves. Bosnia
and Herzegovina, exhumations were therefore conducted for the additional reason of
countering claims that such graves were not associated with criminal activity, but instead
contained only the bodies of those legitimately killed in military combat. Forensic
evidence gathered from several such mass graves established that the victims were not
killed in combat, as they were wearing blindfolds and had their hands tied behind their
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backs. In some instance, medico-legal observations showed torture, summary execution,
or both.180
Similar disputes to those in the Former Yugoslavia have arisen in Cambodia,
causing debates as to the military or civilian status of those found in mass graves.
Forensic evidence may therefore prove to be especially useful to the Prosecution for the
ECCC, as it sometimes displays whether a victim’s status was military or civilian. If
wrists or ankles are tied, this likely means the victim was a prisoner. Still, the apparent
civilian status of a victim discovered in a mass grave does not exclude the possibility of
his/her active participation in acts of war.181
Unlike the physical evidence produced at the Rwanda, Sierra Leone and former
Yugoslavia war crimes tribunals, the remains that lie in the 20,000 uncovered mass
graves that dot Cambodia's picturesque landscape have been exposed to decades of
human intervention. For instance, grave robbers seeking gold teeth and other valuables,
like jewelry, have rummaged through uncovered mass graves. While such pillaging is
not helping the prosecution's case, neither is the erosion caused by violent tropical storms
which has led to the further susceptibility and destruction of forensic evidence. This
contamination of evidence is expected to be a central argument in the Defense’s case.182
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The Prosecution does hold one key resource. They know of secret, untouched
mass graves in Cambodia's remote eastern provinces, where hundreds or thousands of
men, women and children, are buried.183 Known collectively as the Primary Site, these
mass graves are untainted by human hands and weather and should provide hard evidence
that has the potential to withstand the rigid tests of international law.184 The forensic
teams findings, which some believe will directly link those most responsible from Pol
Pot's government with the murder of thousands, will be offered to the tribunal's
prosecution as prima facie evidence.185
IV. CONCLUSION
International jurisprudence generally allows for the admission of hearsay
evidence. Hearsay was readily admitted in most historical trials, and continues to be
admitted by most modern international criminal courts. Still, it may be advantageous for
the prosecution to refrain from admitting such evidence in circumstances where eye
witness testimony is available. Hearsay evidence can be a blessing in disguise for
opposing counsel. Hearsay evidence can, however, be a blessing in disguise for opposing
counsel. Hearsay is frequently weak in nature. When opposing counsel is able to
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discredit weak hearsay, often times other stronger sources evidence simultaneously lose
credibility.
Historical and modern tribunals have relied heavily on written statements in place
of live testimony. Such reliance is the result of live evidence being difficult or
impossible to obtain; and efforts to expedite trials. Here, the ECCC is likely to encounter
difficulty in obtaining live testimony because of the time that has lapsed since the
commission of crimes.
International Criminal Tribunals tend to refrain from making rules governing the
use documentary evidence in place of oral testimony, because this leaves the tribunals
with more flexibility in determining what evidence to admit. It is also very unlikely that
any accused could ever be convicted solely on the basis of written statements in lieu of
oral testimony.186 Therefore, as with hearsay evidence, it may be in the Prosecution’s
best interest to avoid the use of more questionable form of documentary evidence when
other more solid forms of evidence are available.
Moving to the forensic evidence, it is likely that such evidence will be the
Prosecution’s key to assessing responsibility to those most responsible for the egregious
acts that took place in Cambodia from 1965-1969. Forensic tests can decipher civilians
from combatants, and thereby overcome arguments that mass graves are filled with those
legitimately killed in military action. Additionally, the untouched condition of recently
uncovered mass graves known as the primary site should provide the prosecution with
hard evidence that is likely to withstand the rigid tests of international law. The forensic
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evidence available to the ECCC will very likely play a prominent role, as it has in other
international criminal tribunals, by providing unequivocal corroboration, especially to
what could otherwise be dubious evidence.
An important point to note in closing is that, like any judiciary, it is essential for
the ECCC to be viewed as both legitimate and fair on the evidence. The Prosecution can
assist the Tribunal in achieving these goals by excluding more questionable forms of
evidence, if they believe a conviction can be secured nonetheless. The Prosecution may
further want to consider excluding more questionable forms of evidence in attempt to
preserve the credibility of more solid forms of evidence. Such efforts will go far to
preserve the legacy of the tribunal as fair on evidence, and should enhance the legitimacy
of the tribunal as it hears additional cases.187
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